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Chief, SB 

Chief of Station, Gensai^ 

Operational/CADOKI 
inendiBeni to DTLINEN AdioiniatratiTe FXazi 


lUff» 1. BG0I 2SUB, 19 July 1955 
B. mOA 62906, 27 May 1955 

1, ha4 axaiBliied the nev proposal dlaeussod in Refersnoe A 

and adTises as follows t 

a; The sstbod saggeated by tbs AdMaistratlTS Plans Offleor for soouring 
KUBARK's title to BTUMH personal property (mormlile) by ohattel Hortgage/proods*- 
soiry note exsontion is not generally oa^loyed under Qernam law. Mertgage/ 

FronlSBory note transaetions are used under German law only for £j|gl as opposed 
to personal paroperty (moralile). fCawmewt i WhereTsr "personal p^perty" is used, 

It is meant in its legal sense, but as to DTLIHQl it refers to its msrables). 
Howerer, a eomparable method, using slightly different legal inslmmeate ie 
legally fSasible and sound. The procedure would be to draft a loan oontraot 
(Barlehensrertrag) along with a separate doeumsnt (Sieharhsitsttbereignung) 
purportiiig to eeoure the indebtedness. The Sioberheltefibereignung is more in 
the nature of a pledge with a lease back of the personal property, e.g. the 
debtor transfers the title of the personal papsperty to the ereditor and the 
erediter then grants peralsaion to the debt^ to use the property, eubjeet to 
a eondition subsequent whioh is default. The title to the personal property 
rererts to the debtor upon performaxMte of the loan oontraot. 

b. In some reepeots suoh an arraagemant la more readily enforoaable 
than a mortgage - it needs no formal foreelosuro proeeedisgs, mere notloe 
sufflees. On the othar hitnd a Barlehensrertrag la a "person^" oontraot 
(betwoon the KUBARK lawyer and the STLIUBR Torstand n»> the lettmr*a 

resolution ), it Is jfii negotiable and is therefore siibjeot to all "equitable 
defenses. (CaHBfittk* ^ tbln term we mean all those defenses excluded as to 
a holder in due oourae of a negotiable inetruaent, ) If, to elaborate, the 
BTUMBir Vorstend should, at tbs time of a future liquidation, Instst that t^e 
was a prlTsta agreemant between the leifyer end the Torstand that they 

need not ttam baok the personal property, long litigation with doubtful outeoae 
would result. Thus it my be seen that the sffieaoy of the lean oontraet/pledge 
arrangemsnt dapends upon the Torstand refraining ftom interposing a dafonse of 
failure or want of eoneidsratlon. The main walue of the loan oontraet/pledge 
arrangement - given the cooperation of the Torstand - Is against third parties, 
e.g. real or alleged ereditors and the German Red Gross, \^oh normally reoeives 
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the remaining property of liquidated oon>proftt corporatlone after all elalos 
and poBsesaory liens hy real oreditora bare been satisfied* Bosaesaory liens 
by third parties Inourred by the debtors also prejtidloe reooTery of the 
personal property, 

s. The loan eontrast/pledge arrangement r^uires a Tor stand resoltitlon 
In aooordanoe vlth tha artioles of incorporation, ^oure anglnearing of auoh a 
raaolution eould ba atteapted In tha manner propoaad for the proBdasory note in 
paragraph 4 of Bef A, The effioaoy of this arreuagesant oannot be testsd» howeTer« 
until the tine of liquidation of DTUMN, At that tiine« the eooperatlon of the 
V«*atand will again be required^ ae dlaoussed in b above, 

2, While the loan/pledge prooedure la legally feasible and vill aid to some 
extent In preAebtlng ETBARK; equi-fy la DTlJliEB p«raonal property, we want to 
espliaalse that It ie not foolproof, ThM*e appears to tis no foolpreof asth ed 

to protect KtJBA!dC equity in this property at this late stage, when OTLIHKR 
aaeodlation records Indloats that the property vae bou|^ originally iron 
aaeooiation funds, la ths last analysis, full recovery of KUBABK oqulty 
dopends upon the good vill of the Jwvtaid at the tlae of liquidation, as 
wen as on tho then prevailing soourity oonsidrautlons vhitii anat detsonalne 
the extent to whloh the KTfflARK lacwyer oan preas his ease. The obvione 
advantage of the loan/pledge prooadure over the method suggested in Sef B 
is in Ite greater eiaqslielty and ease of implementatloa, 

3, Ve Bubrait the above for your eonslderatlon and further ocnamenta, He 
should lihse to point out, however, that far tha time being so many other acre 
algaifieaai problema exiat in oonnaetlon with STLIIBSH that above hardly doaervos 
a priority for action at this tlae. In view of this situation and tha fact 
that tha value of the personal property involved is and always will be debatable. 
It Is S(»atdtat aoadeaie whether ve should push for iaplMMotation of the proposed 
solution. Please advise. 


APPR^JVED^^ 

c~ 

distribution: 

>45S 

2-BOB 

30 August 1955 
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» Para 4 of the Artioles of Incorporation 
makes the annual memberahlp meeting 
responsible for the "dleoharge of the 
Tor stand firon his responsibility,” Tech- 
nioally, the above resolution is thas subject 
to npat taato ooncurrenoe by the memborshlp. 


